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Synopsis:

This matter came on for hearing pursuant to the taxpayers' tinely protest
of Notices of Liability issued by the Department on August 21, 1992, May 4,
1993, and June 24, 1994, to TAXPAYER ("taxpayer") for Illinois Use Tax for the
mont hs of June 1989, March 1990, and May 1991. An evidentiary hearing was held
on Septenber 28, 1995, at 100 West Randol ph, Chicago, Illinois. The issue is
whet her the taxpayer is liable for Illinois Use Tax in connection with the
purchase of a Mack truck tractor and two Heilbilt trailers it purchased during
the audit period for use in its business. Taxpayer contends that the vehicles
are exenpt «either as rolling stock wused in interstate commerce or as

manuf act uri ng equi pnent. Follow ng the subm ssion of all evidence and a review



of the record, | recomend that this matter be resolved in favor of the

Depart nment .

Findings of Fact:

1. The Departnent audited the books and records of the taxpayer for the
mont hs of June 1989, March 1990, and May 1991. (Dept. G oup Ex. No. 1).

2. The Departnent's prima facie case, including all jurisdictiona
el ements, was established by the adm ssion into evidence of the Correction of

Returns showi ng additional tax due of $9,937. (Dept. Goup Ex. No. 1).

3. Taxpayer is an asphalt paving contractor. (Tr. pp. 17-19).

4. Taxpayer's offices are located in La Grange, Illinois. (Tr. p. 15).

5. Taxpayer has an asphalt plant in Hodgkins, Illinois and another one
in Elgin, Illinois. (Tr. p. 17).

6. Taxpayer makes asphalt for paving roadways, driveways and parking
lots, etc., in these plants by mxing aggregate with liquid asphalt which

functions as glue to hold the aggregate together. (Tr. p. 18).

7. During the m xing process, the asphalt and the aggregate are heated
to approxi mately 300 degrees. (Tr. p. 18).

8. The hot asphalt is then dunped into taxpayer's trucks and hauled to
the construction site where it is dunped into a paver which spreads and conpacts
the asphalt into the proper thickness and grade on the road or other
construction site. (Tr. p. 19).

9. After the asphalt paving material has cooled to the appropriate
tenperature, it is rolled to conpact it further. (Tr. p. 20).

10. The Illinois Departnent of Transportation (IDOT) accounts for about
hal f of taxpayer's business wth surrounding municipalities accounting for
anot her 25% (Tr. p. 16).

11. | DOT specifies the fornulas for the asphalt m xtures used on its road

projects. (Tr. p. 23).



12. For 1 DOT projects, taxpayer is required to purchase sand, aggregate,
liquid asphalt and other ingredients from suppliers approved by |DOT. (Tr. p
23).

13. To meke roadways nore skid resistant, one of the ingredients |DOT
specifies is slag which is material left over from steel production. (Tr. p
24) .

14. Taxpayer obtains liquid asphalt from an CORPORATI ON plant in Whiting,
I ndiana. (Tr. p. 24).

15. Taxpayer obtains the slag material from sources in Indiana. (Tr. p.
33).

16. In the case of asphalt roadways that taxpayer is resurfacing, |DOT
requires taxpayer to recycle the existing asphalt by tearing it up with nmachi nes
called "grinders", hauling it to its asphalt plants and using it as an
ingredient in the asphalt mx. (Tr. pp. 54, 55).

17. The trailers at issue in this case are used to haul slag from the
vendors in Indiana to taxpayer's asphalt plants. (Tr. pp. 38, 52).

18. The Mack truck and the trailers involved in this case are used
generally in taxpayer's business to haul liquid asphalt in tankers, slag, ground
up asphalt to be recycled in taxpayer's asphalt plants, and hot asphalt to
construction sites.. (Tr. pp 32, 38, 52, 53, 55, 61).

19. Taxpayer al so does asphalt paving work for the I|ndiana Departnent of

Transportation. (Tr. p. 51).



Conclusions of Law:

The evidence on record in this case, consisting of the hearing transcript
and exhibits, establishes that the taxpayer has failed to overcone the
Departnent's prima facie case of tax liability under the assessnent in question.
Accordingly, by such failure, and under the reasoning set forth below the
determ nation by the Departnent that TAXPAYER owes the tax liability set forth
in Notices of Tax Liability XXXXX, XXXXX, and XXXXX nust stand as a matter
of law. In support thereof, the follow ng conclusions are nmade:

ISSUE No. 1

The first issue is whether the two trailers and the truck tractor are
exenpt as rolling stock used in interstate comerce. Section 3-55(b) of the
I[Ilinois Use Tax Act (35 ILCS 105/3-55(b)) exenpts tangible personal property
used in Illinois by an interstate carrier for hire as rolling stock noving in
interstate comerce. The exenption does not apply to vehicles which a taxpayer
is using to transport its own enployees or property or property which it is
selling and delivering to its custoners. (86 Admn. Code ch. | § 130.340).
Taxpayer alleges that it never takes title to the slag, liquid asphalt or the
ground up asphalt it hauls between Indiana and Illinois and is, therefore an
interstate carrier for hire. (Tr. pp. 7-9). The record does not support this
argunent, however. Taxpayer's exhibits indicate that it is the owner of the
liquid asphalt and the slag that it hauls. Taxpayer's group exhibit nunmber 1
consists of two bills of lading for loads of liquid asphalt it obtained from
CORPORATION, in Wiiting, Indiana. It |lists taxpayer as both the shipper and the
consi gnee. Taxpayer's group exhibit nunber 2 consists of three material
al l owmance affidavits by which taxpayer billed IDOT for slag and freight. (Tr. p.
35). It stands to reason that IDOT would not allow itself to be billed for slag
it already owns. Taxpayer's group exhibit nunber 3 consists of a nunmber of trip
tickets for slag sold by SALES in Witing, Indiana. Taxpayer is listed as the

customer on each one. In addition, taxpayer's controller testified that the



billing procedure is for the slag and liquid asphalt suppliers to invoice
t axpayer and that taxpayer then invoices |DOT. (Tr. pp. 68, 71). Thi s
testinmony coupled with taxpayer's first three exhibits lead to the conclusion
that the equipnent in question was used by taxpayer to haul its own slag and
liquid asphalt for use in fulfilling its road paving contracts.

Taxpayer alleged further that the ground up asphalt that it hauled to its
asphalt plants for recycling belonged to |IDOT which nmade taxpayer an interstate
carrier for hire. A taxpayer can overcone the Departnent's prima facie case by
produci ng conpetent evidence identified with the taxpayer's books and records.

Vitale v. Departnent of Revenue, 118 IIl.App.3d 210 (3d Dist. 1983). In this

case taxpayer did not introduce any contracts it had with IDOT or any other
evi dence that would support the allegation that it was hired by its custoners to
grind up asphalt and haul it for them across state lines. Nor did it introduce
any evidence that any ground up asphalt was haul ed across state |ines. In any
case, conducting business as a paving contractor is not the sane as being an
interstate carrier for hire. Accordingly, taxpayer has failed to prove that it
used the equi pment in question as an interstate carrier for hire.
ISSUE No. 2

The second issue is whether the equipnent in question is exenpt as
machi nery and equi pnent used in manufacturing. Taxpayer argues that the process
of manufacturing asphalt for paving highways, parking lots, etc., does not end
until all of the processes at the construction site are done. (Tr. p. 11)
Taxpayer argues further that the asphalt roads are not permanently affixed to
real estate but remain personal property. (Tr. p. 12).

The statutory provision at issue is Section 3-5(18) of the Illinois Use Tax
Act which provides an exenption for "manufacturing and assenbling machi nery and
equi prent used primarily in the process of manufacturing or assenbling tangible
personal property for wholesale or retail sale or lease . . .." (35 ILCS 105/ 3-

5(18)). Equi pnrent used to deliver tangible personal property does not qualify



for the exenption, nor does equipnent used to produce personal property

manuf act ured for personal use. (86 Adm n. Code ch. I, 8§ 130.330.

First, in this case, the record indicates that taxpayer is manufacturing
tangi bl e personal property, asphalt, primarily for its own use in fulfilling its
road construction contracts. | DOT and nobst of taxpayer's other custoners are

not purchasing asphalt, but, rather, they hire taxpayer to undertake asphalt
pavi ng contracts. Taxpayer uses the asphalt that it manufactures to fulfill its
own contractual obligations.

In addition, taxpayer argues that the hot asphalt 1is still being
"manufactured" when it is kept hot in the trailers as it is transported to the
job sites. However, nothing happens to the slag, the liquid asphalt or the
ground up asphalt as it is being transported to taxpayer's asphalt plants. It
is only when this raw material is placed in an asphalt plant and m xed and
heated that manufacturing of tangible personal property takes place. Taxpayer
then loads the hot asphalt in trailers for transport to the construction site
where it is used by the taxpayer in inproving real estate. Not hi ng happens to
the hot asphalt while it is in transport. \VWen it arrives at the construction
site, it is dunped into a paver which spreads and conpacts the asphalt into the
proper thickness and grade on the road or other construction site. (Tr. p. 19).

This process at the construction site and the subsequent compacting are not

processes that manufacture tangible personal property. These processes are
converting tangible personal property, the asphalt, into a real property
i nprovenment, a roadway. Gradi ng, paving and repavi ng roadways constitute

maki ng inprovenments to real property. Billman v. Crown-Trygg Corp., 205 I111.

App. 3d 916 (1st Dist. 1990). See also, Thomas M Madden and Conpany V.

Departnment of Revenue, 272 IIlIl.App.3d 212 (2nd Di st. 1995).

Taxpayer argues that the issue in this case is determined by the court's

decision in Van's Material Co. v. Dept. of Revenue, 131 Il1.2d 196 (1989) which

held that ready-mix concrete trucks qualified for exenption as manufacturing



equi prent that produced tangible personal property for sale. This case is
factually distinguishable from Van's. First of all, the ready-m x trucks

involved in the Van's case did the manufacturing. Raw materials were placed in

the truck mounted m xing drunms, powered by the truck engine, which turned the
raw materials into ready-m x concrete as the trucks traveled to the construction
sites. In this case, raw materials are converted into paving asphalt in
taxpayer's asphalt plants. When that manufacturing process is conpleted, the
asphalt is transferred to trailers for transport to the construction site. To
qualify as a manufacturing process, existing materials nust be changed into
materials with a different form use or name. (35 I'LCS 105/ 3-50, 86 Admi n. Code
ch. I, 8§ 130.330). In addition, the process nust be commonly regarded as
manuf act uri ng. Id. Nothing happens to the asphalt while it is in the trailers
at issue in this case. Al t hough taxpayer's controller testified that to haul
hot asphalt, the trailers nust be specially treated, be equipped with a
tarpaulin to keep the asphalt hot while in transport, and be equipped with a
special rear end for dunping asphalt (Tr. p. 18) that is not evidence of any
manuf act uring taking place on the trucks because there is no change to the form
use or nane of the asphalt. It arrives as hot asphalt at the construction site
in the sane form for the sane use and with the sane nane as it had when it was
| oaded on the trailer at the asphalt plant.

The trailers and the truck in question do not manufacture anything. They
function to transport asphalt to construction sites, where the asphalt is
converted to roadways, parking lots, etc., all of which are real property, not
tangi bl e personal property.

Second, the taxpayer in Van's did not convert tangible personal property to
real property as the taxpayer does in this case. The taxpayer in Van's sold
tangi bl e personal property, ready-mx concrete, to road contractors who, in
turn, converted the concrete into real property. The taxpayer in this case does

not sell tangible personal property in connection with its paving contracts. It



converts it into real property. On this point, taxpayer argues that the asphalt

remai ns tangible personal property after it is made into a roadway because it

can be torn up wth a grinder and recycl ed. Taxpayer argues that an asphalt
roadway is different froma concrete roadway because it is |less permanent. Even
if that is true, an asphalt roadway is still permanently affixed to land. It is
not readily noveable, and it cannot be renpbved without grinding it up. In

summary, the truck and the two trailers at issue in this case do not qualify for
t he manufacturing equi pment exenption because they are not used primarily in the
manuf acture or assembly of tangi ble personal property for sale or resale.

It is well established in Illinois that "[a] person claimng an exenption
from taxation has the burden of proving clearly that he conmes wthin the
statutory exenption. Such exenptions are to be strictly construed and doubts
concerning the applicability of the exenptions will be resolved in favor of

taxation." United Air Lines, Inc. v. Johnson, 84 1l1.2d 446, 455 (1981). In

addition, there is the presunption in Illinois against the intent to exenpt
property fromtaxation. Id at 456. For these reasons, the truck and trailers at
issue do not qualify for the exenption for rolling stock used by an interstate
carrier for hire, or for the manufacturing machi nery and equi pnent exenption.
WHEREFORE, for the reasons stated above, it is ny recommendation that the

Departnment's assessnent be upheld in full

Dat e Charles E. McCellan
Adm ni strative Law Judge



